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Imagine an olive green room with yellowing florescent fixtures overhead.  The medium sized room has one metal conference table in the middle surrounded by metal chairs with stiff, cracking cotton padding.  Typical untouched government-style facilities.    Welcome to the home of the brand new mortgage foreclosure mediation program, just down the hall from the local district court.  You and your co-mediator are volunteers in this hurriedly assembled program, glued together with off-the-shelf parts to deal with the mortgage foreclosures that are swamping the court system.  Of course you are unpaid.  There is no money left in government coffers.   


You have been practicing for seven or eight years in a medium sized firm specializing in insurance defense and reinsurance problems.  Although you are an accomplished attorney in your areas of practice, your knowledge of property, sales, and mortgages has been left a smolderin’ in your bar review manuals in a box somewhere in your attic.  You were dragooned into the program by one of the district judges from the civil division when she caught you before leaving the courtroom one day.  How do you turn down this type of request?  


Although you were trained as a mediator several years ago, your skills are rusty and must therefore take a quickie twenty hour refresher offered by the law school.  You do remember the principle of neutrality which prohibits you from taking sides during the mediation.  This goal sounds ... , but you are not sure about its implementation in practice.  


Your co-mediator is a fellow attorney that you know well.  Although you don’t socialize outside the practice, you speak frequently around the courthouse.  You know that she is an accomplished attorney, but don’t know how much mediation she does.  Through some chit-chat you realize that her skills are much like your own.  


You do not have long to compare notes before the parties for your first mediation arrive.  The court administrator escorts in a young couple, they are introduced as Jose and jane Doe.  You know them from the file as the debtors.  The attorney for the mortgage holder follows shortly.  He is a young associate of a silk-stocking firm.   Introductions are made and the parties seated.  Your co-mediator gives a short explanation of the process, making sure to emphasize confidentiality and neutrality.  Also, the process is and remains voluntary.  Finally, the most important goal is self-determination.  The mediators lend their communication skills to the parties to help them  make voluntary, knowing decisions during the mediation.  


What, however, does it mean to be neutral?  Absolute neutrality exists in theory only, or in the potted plant type of mediator.  Anything the mediator says, any question that he or she asks will change the levels of power between the parties and therefore impact the neutrality of the mediator.  Have you thought about legal principle x?  Will you be able to make your budget fit within their offer?  Maybe you should take this question to an attorney.  

If true neutrality is not achievable, but we are all taught to remain neutral, what are the boundaries of neutrality?  In order to delineate the line between neutrality and not-neutrality, can we explore come up with examples of both?

lay out from both sides


sources from Art of Mediation and other training manuals and teaching materials


not-neutrality - does Moffitt touch this?

examples


pro se side has absolute defense and does not know about it?

           party trying to commit fraud

           one side makes mathmatical error, other side point’s it out, but tells you information is confidential

go back to beginning hypothetical and run through some examples of neutrality - challenging conduct

what about mediator ignorance - 

use this as intro to material about current knowledge of housing/debt crisis


This is not your Grandmother’s depression.  Unfortunately, it is much more complex and filled with sinister and mystifying characters and events.  This time around, George Bailey would be able halt a run on the old Building and Loan with FDIC protection, but it would definitely not be a good life for him or anyone else swept up in the maelstrom created by the bursting housing bubble and the subsequent credit crisis.  


As these twin crises continues to unfold (and, believe me, we haven’t seen the worst of it yet), mediation will be used more and more to help resolve conflicts over the foreclosure of notes and mortgages on homes, small businesses, and commercial property.  The parties that show up for mediation will be in drastically different places then the same parties would have been even two or three decades before.  When a homeowner defaulted on a loan in the good old days, the local banker just pulled the paper file from the vaults in the basement, dusted off the note and mortgage and trundled it over to the clerk of the court (with petition of foreclosure attached). Even if the debtor appeared, the banker filed a motion for summary judgment with attached affidavit and judgment followed quickly behind.  Short and simple, if not sweat.  The bank quickly got the home and the family was evicted.


This banking model was solid and staid… even boring.  The bank funded the mortgages (as a long term asset) with their customers deposits, which, due to the guarantee of the FDIC, tended to be steady and long term themselves since the advent of the FDIC which protected depositors and prevented runs on banks.  Profits were slow, but steady and predicable.  


Unfortunately, the bankers and their cousins the investment bankers, and their distant cousins, hedge funds and insurance companies could not be satisfied.  They grew impatient for higher returns,… much higher returns.  Almost without exception, your local banker (or broker) no longer retains the mortgage in its basement files, but merely scrapes a profit off the top and sells the mortgage into a process in which hundreds and thousands of mortgages are bundled, securitized, tranched, rated, swapped, sold, resold, and sometimes re-tranched, re-rated, re-swapped, and re-sold.  It was this process that created Mortgage Backed Securities (MBS) and Collateralized Debt Obligations (CDO) Each person or entity to come into contact with these financial instruments reaped some profit off the top and sold it along the chain, underplaying the overall risk or ignoring it all together.  At each step, the merchants talked, shouted, puffed, and lied to sell this swill.  They sounded more like carnival barkers than double-breasted, silk-shirted bankers in their hushed, paneled offices.

These MBSs and CDOs started to sell all over the world and demand started to skyrocket.  With the increasingly global economy, money from all over the world flooded into Wall Street to buy these bizarrely named, but low risk/high return instruments.  These funds hardly let dust cover them, but streamed down to main stream banks or local brokerages.  It was not unknown for a new brokerage to get a $500 million line of credit with one of the houses on Wall Street with just a phone call.  Demand for new mortgages also sky rocked, matching that of the demand on Wall Street for these new and exotic instruments.  

The gravy looked as tasty on main street and oak street, as it did on Wall Street.  For years, people borrowed money in record amounts, at record rates, and with little or no ability to pay it back, by buying larger and larger homes (McMansions), flipping homes, or cashing out their home equity to pay off credit cards, or finance new cars, fancy trips or other extravagances.  On the other end of the packing house, pension and retirement funds, sovereign funds, hedge funds, government agencies and funds at all levels – local to federal – were sucking up these mysterious Mortgage Backed Securities (MBS) and Collateralized Debt Obligations (CDO) just as quickly as Wall Street could purchase and process mortgages from all over the country.  Based upon the hype from Wall Street, the risk seemed non-existent and the returns astronomical.  

The appetite was insatiable as trillions of dollars flowed into Wall Street coffers and, by extension, the accounts of bankers and mortgage brokers fanned out across the land.  Pressure climbed to make more loans, find more customers.  Just increase business at any cost.  Everyone, it seemed, wanted into the business.  Clerks who were making $10 an hour at the Home Depot were suddenly making $10K a week as a loan officer.  To create all this new business, underwriting standards started a race for the bottom.  First it was lo-doc (low documentation), then no-doc (no document-tation) or stated-income, and finally what are euphemistically called NINJA loans (no income, no job or assets).  People who qualified for regular mortgages were pushed into higher fee subprime and alt-A loans.  Borrowers were allowed to pick there payment or offered a teaser rate as low as 1%, not knowing that the amounts that would have been paid in a normal situation were just tacked onto the end of the note.  Families could end the first year or two owing $10,000 more than at the start of the loan.  Worse yet, their payments would suddenly double or triple.  


In early 2006 this all started to unwind.  Now, we have worked our way through most of the first wave of subprime mortgage defaults, but we face two more, equally fierce tsunamis made of Alt-A and Option ARM mortgages where up to 50% are estimated to default.  Further, the default rate on regular mortgages is climbing to record levels.  The entire system is deeply stressed.  


There is a bit of a silver lining to all of this for homeowners.  Under your grandmother’s version of a mortgage foreclosure, the debtor had little defense to the foreclosure.  Proving up a note and mortgage in these circumstances was incredible easy.  If you could not get it done with an affidavit attached to a motion for summary judgment, it took less than fifteen minutes of testimony to prove up the note and mortgage.  The mess created by the housing bubble makes this work much more difficult.  As the loan passed through each stage, documents were either lost or destroyed.  Assignments might exist, but may be impossible to locate.  Many, many mortgage banks and brokerages (WaMu, Countrywide, etc.) closed their doors or filed for Chapter 7 bankruptcy, further obscuring the paperwork.  


Homeowners have defenses unused for decades, if courts will enforce the rule of law and not let the bankers slide.  The defendant can force the plaintiff to produce the original note and mortgage.  What is the best evidence?  The name of the mortgagee may not match the party prosecuting the foreclosure.  Where is the chain of assignments from mortgagee to plaintiff?  Plaintiff has to prove they own the note.  If not, homeowner should have judgment.  


For the savvy defendant, it might be possible to keep the lender at bay for a long while, or even defeat them on a field that has long been tilted their way.  Unfortunately, few, if any, homeowners have this level of sophistication.  Most can be easily snowed by the bank’s attorney, whether in mediation or in court.  This brings me to the mediator.  What happens if the mediator’s ignorance nearly matches that of the defendant?  Should we worry about the mediator, the mediator’s neutrality, or the integrity of the process?  After all, the mediator must remain neutral.  Even if the mediator is also a real estate attorney, he or she may not know the warp and woof of current practices unless she has been a student of the mortgage crisis.  Is it just enough to find a neutral, however schooled in the substance of the conflict?  Is it enough for the parties?  For us? For the process?   


Except for a few sorties against it, the bastion of mediator neutrality seems as invincible now as it did three decades ago at the beginning of the modern ADR movement.  Even so, neutrality is merely a means to the end of self determination.  It exists as a process goal to help create an environment conducive to knowing and voluntary decisions and resolutions.  

While aspiring for neutrality, it is impossible to achieve in an absolute or perfect sense.  Everything the mediator says or does impacts his or her neutrality.  Even a seemingly innocent and open ended question from the mediator may cause a party to think more deeply about a particular option resulting in a substantive modification or ultimate rejection of a potential settlement.  Certainly, the other side could be offended be losing a particular deal and see the mediator as sacrificing neutrality.  The perception of the neutrality of the mediator can ebb and flow, just as the mediation wanders its chaotic path toward resolution or impasse.  

Even the failure of the mediator to speak or question can impact neutrality.  If a mediator were to fail to ask basic questions about the presenting conflict, a party may later question the mediator’s neutrality if simple questions would have developed items for further inquiry or consideration.  Certainly parties have the absolute right to make stupid decisions or come ill prepared or ignorant about their situation.  But, are we, as mediators complicit in some way if our ignorance allows one party to take legal advantage of another?  

Are mediators inadvertently violating this maxim through their ignorance of the machinations behind the housing bubble and credit crisis?  Accomplished mediators are supposed to be successful no matter what the arena of conflict.  Even so, we are quick to point out our areas of practice or expertise to those in search of mediation services.  Further, many mediation programs limit access to those with substantive knowledge of the field involved.  


Beyond questions of neutrality and subject matter expertise, mediators impact the relative balance of power between the parties, whether intentionally or inadvertently, by the very questions they ask.  These questions, many based upon field-specific knowledge, enable parties to examine all facets of their conflict and any options or proposed settlements.  With the mediator’s help, parties are enabled to reach knowing and voluntary settlements that will stick.  While this work may not violate tenants of neutrality, it is, as such, a leveling of the playing field that most mediators would encourage.  At the opposite end of the spectrum, many mediators refuse to endorse settlements that are unconscionable or patently unfair.  


As economic, political, and social conflict escalates while the economy flounders, the use of mediation, either voluntary or mandatory, begins to rise.  I will argue in this presentation and paper that mediators without a working knowledge of the housing and mortgage crisis are, at best, violating their duty of neutrality.  This is especially true in the mediation of mortgage disputes since the playing field has been substantially changed in the last few years by the very housing crisis that brings the parties to the table in the first place.  This change has taken the field from being tipped heavily in favor of the lender to a point where the table is either close to level or may even tilt slightly toward the borrower.  


There are many intriguing questions that arise from the tension between neutrality and self-determination, especially where the arena of conflict changes so rapidly.  

